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FRANCHISING REGULATION IN
NEW ZEALAND
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MOTOR
INDUSTRY
ASSOCIATION

INCORPORATED

This submission is from the Motor Industry Association
(*MIA"), PO Box 132 037, Sylvia Park, Auckland 1644.

Our contact is:

Perry Kerr

Chief Executive Officer
DD!: 09 620 5870
Mobile: 021 650 472
Email: perryk@xtra.co.nz

Members of the MIA are the official New Zealand
representatives of international vehicle marquees.
Members include companies that are wholly-owned
subsidiaries of international car companies and
independent companies that hold the distributorship for a
vehicle marque. A schedule of marques and a
membership list is attached. More information can be
found on our web site:

www.mia.org.nz

Members import new vehicles to sell in New Zealand,
accounting for some 98% plus of all new passenger cars,
light and heavy commercial vehicles, and motorcycles
sold in New Zealand.

Most new vehicles are sold through franchise dealer
networks. Some vehicles are sold direct to large
customers such as Government organisations, and rental
or lease companies. A limited number of members also
import used vehicles that they refurbish before sale.

PO Box 132 037, Sylvia Park
Auckland 1644, New Zealand
Telephone: +64 9 620 5870
Email: Perryk@xtra.co.nz
Web: www.mia.org.nz



Focus of submission

Executive summary

No Issues with Current Law
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11.

12.

The Ministry of Economic Development discussion paper
Review of Franchising Regulation in New Zealand (“the
discussion paper”) is primarily focused on business
format franchising. However, the discussion paper refers
specifically to the motor vehicle industry in the context of
discussing issues around contractual power imbalance.
The discussion paper also refers to other jurisdictions
that regulate franchising. In particular the discussion
paper comments on the Trade Practices (Industry Codes
— Franchising) Regulations 1998 (“the Australian
Franchising Code”). Clause 4(2)(b) of that Code
specifically provides that a franchise agreement includes
a motor vehicle dealership agreement. In addition there
is an Qil Code that applies in relation to the petrol
industry.

We understand that officials are interested in examining
whether there are issues in particular industries where
franchising is common, including the motor vehicle
industry.

This submission focuses on whether there are any
issues with respect to franchising arrangements within
the motor industry that justify regulatory intervention in
the form of franchise specific law.

A number of motor vehicle distributors in New Zealand
have a close relationship with related companies in
Australia. On this basis, the submission also comments
on the impact of the Australian Franchising Code on
motor vehicle distribution arrangements in Australia.

MIA members do not consider that there are any issues
with the current lack of specific regulation of franchising,
at least as far as the motor industry is concerned.

The MIA supports Option 1: retention of the status quo.

The MIA considers that some of the proposals involving
franchise specific laws, if implemented in New Zealand,
would have the potential to significantly adversely impact
on the commercial agreements between distributors and
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dealers. Some of the proposals would impose significant
costs on distributors for no real benefit. Ultimately these
costs imposed on distributors would likely be recovered
from consumers purchasing new motor vehicles.

13.  The MIA is concerned to ensure that a “one size fits all”
approach is not taken in relation to franchising regulation.
The MIA has no view on whether some of the issues
raised in the discussion paper exist within the broader
franchising industry. The MIA does, however, consider
that there are a number of features of the motor industry
that may distinguish it from other industries where
franchising is common.

Current distribution arrangements 14.  The motor vehicle industry’s distribution arrangements

within motor industry can loosely be described as a form of product
franchising. MIA members (referred to as distributors)
supply motor vehicles to their dealer networks. Dealers
typically have the responsibility for actively marketing
motor vehicles within a specific geographical market.

15.  There are a range of different distribution arrangements
covering different MIA members.

16.  Many of the larger distributors are wholly owned
subsidiaries of large international car companies. A
number of these international marques have existed for
close to 100 years and have invested millions of dollars
in their brands. The New Zealand subsidiaries are often
run as separate profit centres from their parent
companies. These distributors are generally licensed to
use the brand trade mark within the New Zealand
geographical market.

17.  For other marques, a New Zealand distributor may be
appointed. The New Zealand distributor may be
completely independent and have no other relationship
with the international marque. These distributors
typically hold a “master franchise”. Some distributors
hold the master franchise for several different marques.

18.  This distinction is important as those distributors that
hold master franchises are not in a position to conclude
arrangements with their dealer network on terms and
conditions any more favourable than the arrangements
that they have concluded themselves with the
international marque.
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Unique features of motor distribution
arrangements
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For many of these master franchise holders, their
franchise agreement may be for a specified term and can
be terminated on various grounds (including for no

cause).

Unlike typical franchise agreements, dealers do not pay
money to the distributor to take on a dealership.

That is not to say that dealers do not make a sizable
investment in establishing a dealership. A dealer will
typically be required to establish and equip business
premises, install and maintain machinery, and employ
suitable sales staff. In addition, dealers will be required
to purchase stock consisting of a range of new vehicles
from distributors. In the major metropolitan areas
dealers will typically need to invest upwards of $5M to
establish a dealership.

At the same time distributors will make a substantial
investment in establishing a new dealership. Distributors
may make a financial contribution towards the
establishment of suitable premises fitted out to specified
corporate identification standard. In many cases
distributors will contribute hundreds of thousands of
dollars that is not recoverable in the event that the
dealership is terminated by either party. Most
distributors own and install all signage at a dealership.
Some distributors will provide special equipment and
tools to equip workshops.

The motor vehicle industry in New Zealand is very small
by international standards. However, while the market is
small there is huge brand proliferation. The effect of this
is to reduce the “size of the pie” even further. Generally
New Zealand distributors will have very little influence
over the terms and conditions on which they are able to
market cars in New Zealand.

This is even the case for those distributors that are
wholly owned subsidiaries of international marques.
Most of these international marques have made a
significant investment in the brand over a long period of
time. The potential harm that may be caused to the
brand is out of proportion to the returns that might be
made from selling cars in New Zealand. For this reason
some marques will take an active interest in the

contractual arrangements between distributors and
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Current Trends
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26.
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dealers in New Zealand. Some of the international
marques insist on approving all appointments in New
Zealand of dealers and the terms and conditions upon
which they are appointed.

Even taking into account New Zealand’s population the
sale of new cars in New Zealand is very low by
international standards. By way of comparison, Australia
at five times the population of New Zealand has 12 times
the sales of new cars compared to New Zealand. Cars
also depreciate at a much slower rate in Australia
compared to New Zealand.

There are a number of reasons for the low take up of
new car sales by New Zealanders. One of the
fundamental differences between the Australian and New
Zealand car market was the removal of import licensing
in 1987. This heralded the commencement of the
importation of Japanese used cars. This has had a
fundamental effect on car distribution arrangements
within New Zealand.

While the market for vehicle sales is small by world
standards, the industry is still very significant. The value
of total imports of motor vehicles in 2007 was $5.14
billion (this comprises both new and used vehicles).
Average monthly retail sales of all motor vehicles is $800
million. The annual market for spare parts and
accessories is in excess of $400 million.

Over the last 10 years there has generally been some
rationalisation of dealer networks, particularly in some of
the larger metropolitan areas. This has generally
occurred due to prevailing market conditions. Much of
the rationalisation has been achieved by natural attrition
and amalgamations. Rationalisation has also occurred
as dealers have been required to upgrade their premises
as a result of more stringent corporate identity
requirements. In the current climate, dealers may
struggle to make a sufficient return on capital to justify
continuing with the dealership. Given the current
financial crisis and the global impact on car sales, further
rationalisation is likely.

Different distributors take different views as to the extent
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to which they influence the nature and shape of their
dealer network. Some distributors will constantly review
demographics and population trends to determine
whether they have the “right” dealers in the “right”
locations. This can involve both a decision to look at
appointing a new dealer or to rationalise the network.

Other distributors are happy to receive approaches from
persons who are interested in establishing a dealership
in a particular location.

All distributors have a keen interest in the performance of
their dealer networks as ultimately this will drive their
own profitability

Distributors would generally prefer to have one strong
dealer servicing a market rather than two less profitable
dealers competing in the same market. This is because
distributors have an interest in ensuring that their dealers
are profitable. Given the dynamics of the motor vehicle
industry, dealers need to be able to make high profits
when the economy is buoyant.

For the most part, rationalisation has been achieved
without the need for distributors to exercise their rights of
termination under the dealer agreements. Distributors
actively facilitate benchmarking between dealers. This is
to enable a dealer to assess how well he or she is
performing relative to other dealers in the same network.

Due to the small size of the new car market in New
Zealand and the considerable capital investment
required for most dealerships, particularly in the large
metropolitan centres, most distributors are prepared to
accept multi-franchised dealers.

Multi-franchising allows dealers to split the costs of back
room functions and to achieve economies of scale with
respect to common costs such as advertising and
insurance.

Until recently this was relatively rare, except for some of
the smaller marques. However in the current market,
with the exception of some of the largest brands, many
distributors have recognised the need to allow multi-
franchises.

Mutti-franchising does involve some risks for distributors.
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39.  Afranchise agreement is a commercial contract under
which a franchisor grants to the franchisee various
contractual rights for the term of that contract. A
franchise agreement, as a commercial contract, does not
confer perpetual rights upon a franchisee.

40. A franchise agreement regulates the relationship
between the two parties. A franchise will always requre
co-operation, trust and confidence between the parties.
It is essential that applicable laws and remedies are
flexible to take account of the characteristics of a
franchise agreement as well as the particular
circumstances of each case.

41.  One of the essential features of a franchise agreement is
that the franchisor grants to the franchisee the right to
carry on the business of offering, supplying, or
distributing goods or services under a system or
marketing plan substantially determined, controlied or
suggested by the franchisor. A distinction should be
drawn between a franchisor implementing a system or
marketing plan throughout its franchise network, on the
one hand, and a franchisor acting in an unconscionable
manner towards a franchisee, on the other hand.

42 The essence of a franchise agreement is that the
franchisee accepts, and will conform to, the system or
marketing plan of the franchisor. The mere fact that a
franchisor has such a system or marketing plan as an
element of its business strategy and development does
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Information imbalance
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Barriers to resolving legal disputes
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Contractual power imbalance
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successfully operate the dealership.
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Option 2 - Education

89

WGTN_DOCS!874258'3 Page 15



WGTN_DOCS\874258\3 Page 16



Mandatory professional advice
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Cooling off period

Enhanced dispute resolution

Rules for franchising contracts

Good faith obligation
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Institutional options
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arrangements.
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Ph: (09) 573 7788
Fax: (09) 573 7789

Tel: (09) 589 1470
Fax: (09) 589 1478

Ph: (09) 573 6999
Fax: (09) 573 0923

Tel: (09) 274 5718
Fax: (09) 274 5240

Ph: (04) 568 4289
Fax: (04) 568 0158

Ph: (09) 573 0192
Fax: (09) 573 0208

Ph: (09) 360 2911
Fax: (09) 920 6461

Ph: (09) 277 8400
Fax: (09) 277 8440

Ph: (06) 356 7179
Fax: (06) 351 9801

Ph: (09) 978 3600
Fax: (09) 978 3631



Ph:(09) 262 3141
Fax: (09) 262 3247

Ph: (09) 573 2050
Fax: (09) 573 1446

Ph: (07) 574 8400
Fax: (07)574 7110

Ph: (09) 262 2200
Fax: (09) 262 3550

Ph: (09) 573 6070
Fax: (09) 573 6066

Tel: (09) 274 9095
Fax: (09) 274 9684

Tel: (09) 256 7360
Fax: (09) 256 7350

Ph: (03) 357 9031
Fax: (03) 357 9032

Ph: (09) 571 9720
Fax: (09) 571 9730

Ph: (09) 573 2730
Fax: (09) 573 0733

Ph: (09) 573 0192
Fax: (09) 573 0208

Ph: (04) 237 0109
Fax: (04) 237 4495

Ph: (09) 919 2450
Fax: (09) 919 2460

Tel: (09) 256 7360
Fax: (09) 256 7350



Ph: (09) 269 0300
Fax: (09) 267 2183

Tel: (03) 223 2691
Fax: (03) 341 5150

Ph: (09) 526 7010
Fax: (09) 526 7020

Ph: (09) 262 3181
Fax: (09) 262 3184

Ph: (09) 520 4814
Fax: (09) 520 4615

Ph: (09) 272 7720
Fax: (09) 272 7733

Ph: (06) 349 1222
Fax: (06) 349 1212

Ph: (04) 568 4044
Fax: (04) 568 8156

Ph: (06) 350 3400
Fax: (06) 350 3487

Tel: (09) 527 0904
Fax: (09) 527 0907

Ph: (06) 356 7179
Fax: (06) 356 5586

Ph: (09) 262 3122
Fax: (09) 262 3134

Tel: (09) 271 4284
Fax: ( 09) 273 0374
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