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1 Introduction 

1.1 Issue G: “A Possible Collective Bargaining Agreement Notification Process” in the Review of 
the Clearance and Authorisation Provisions under the Commerce Act 1986 – Discussion 
Document May 2007 (the “Discussion Document”) sets out the option of putting in place a 
notification system for small to medium sized firms (“SMEs”) that provides immunity from 
court action in certain circumstances. 

1.2 That section of the Discussion Document sought submissions that provide real examples of 
issues that have arisen under the current system that could be addressed by the introduction of 
a collective bargaining notification system. 

1.3 The Pharmacy Guild of New Zealand (Inc) (the “Guild”) supports the introduction of a 
collective bargaining notification system as contemplated in Issue G of the Discussion 
Document.  In this submission we have outlined: 

a. the experiences of the Guild under the current authorisation process;  

b. the issues the Guild faces under the Commerce Act 1986 (the “Act”) when entering 
into consultation and negotiations with the Ministry of Health (the “Ministry”) District 
Health Boards (“DHBs”); 

c. the Guild’s perceived benefits of a collective bargaining notification system; and 

d. the Guild’s views on the notification system as outlined in the Discussion Document. 

2 Structure of market for pharmacies 

Geographic spread of pharmacies 

2.1 There are currently 899 community pharmacies in New Zealand spread from Kaitaia in the 
north to Invercargill in the south.  Their distribution by DHB district is 

 
Table 1: Geographical distribution of community pharmacies 
DHB district Number of community pharmacies District Share of total community 

pharmacies 

Northland 31 3.4% 

Waitemata 85 9.5% 

Auckland 119 13.2% 

Counties Manukau 79 8.8% 

Waikato 83 9.2% 

Bay of Plenty 47 5.2% 

Lakes 19 2.1% 

Tairawhiti 8 0.9% 

Taranaki 25 2.8% 

Hawke's Bay 36 4.0% 

Mid Central 36 4.0% 

Whanganui 15 1.7% 

Wairarapa 7 0.8% 
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DHB district Number of community pharmacies District Share of total community 
pharmacies 

Capital & Coast 58 6.5% 

Hutt Valley 32 3.6% 

Nelson Marlborough 24 2.7% 

Canterbury 110 12.2% 

South Canterbury 13 1.4% 

West Coast 4 0.4% 

Otago 42 4.7% 

Southland 26 2.9% 

New Zealand total 899  

 
2.2 Community pharmacies are located across main centres, provincial cities and smaller rural 

towns within this distribution, with population demographics and density being the key drivers 
for pharmacy location.  Within the main centres and provincial towns pharmacies are found in 
a variety of settings including high street retailing precincts, shopping malls, suburban 
shopping centres and medical centres reflecting market demand for dispensing services and 
health related products. 

2.3 It is important to note that pharmacies compete in a small market. For example, pharmacies in 
Lambton Quay, Wellington, might compete with each other but would not compete with 
pharmacies in Willis Street or Courtenay Place, Wellington. 

Size of industry 

2.4 In the year ending May 2007 total community pharmacy revenue was $1.77 billion1 and 
community pharmacies dispensed an estimated 51 million prescription items of which about 
46 million were subsidised by the DHBs. 

2.5 Of the $1.77 billion total revenue, about $1.1 billion2 (62%) is generated from subsidised and 
unsubsidised prescription services3, about $250 million4 (14%) from the sale of pharmacist 
and pharmacy only medicines and the remaining $420 million (24%) generated from general 
sales goods which include other health related items including complementary medicines, 
cosmetics, baby and infant products, and photographic products and services. 

2.6 The proportion of total revenue generated from dispensing services varies widely from 
pharmacy to pharmacy.  Market forces are increasingly dividing community pharmacies into 
two types, those which specialise in professional services including dispensing and medication 
management and those which predominately retail medicines and other goods.   

2.7 A Pharmacy Guild survey of member pharmacies in 2006 showed almost 50% of respondents 
generated 70% or more of their revenue from professional services whilst 17% generated the 
majority of their revenue from retailing operations.  This same survey showed about 60% of 
all prescriptions are dispensed by pharmacies which derive 70% or more of their total revenue 
from professional services.  Thus, pharmacies which have specialised in professional services 
are heavily dependent on revenue from DHB subsidised services. 

                                                      
1  Statistics New Zealand Retail Trade Survey http://www.stats.govt.nz/products-and-services/info-releases/rts-info-
releases.htm accessed 23 May 2007. 
2  DHB data and New Zealand Pharmaceutical Index May 2007.  IMS (NZ) Ltd, Auckland. 
3  NB this figure combines professional fees and medicine costs. 
4  New Zealand Pharmaceutical Index May 2007.  IMS (NZ) Ltd, Auckland.. 



4 

Nature of the subsidised services purchased by DHBs 

2.8 The DHBs specify the nature of the services they fund.  In turn, the DHBs are required under 
the terms of their Crown Funding Agreement with the government to meet standards of 
national consistency in the nature, availability and quality for subsidised pharmacy services.  
This service environment is highly prescriptive reflecting the government’s national 
consistency policy, and highly regulated reflecting public good considerations and the risks 
associated with the supply and management of medicines. 

Regional co-operation 

2.9 Regional co-operation between pharmacies is relatively restricted.  There are two  corporate 
chains which operate across most regions of New Zealand – the Life Pharmacy group and the 
Radius Pharmacy group.  Both co-operate between members pharmacies extensively.  Whilst 
there are a number of other small chains of pharmacies with 5 or more co-operating members 
in a group, they tend to be concentrated within a DHB district or across several adjacent 
districts.  An example of this type of group is the Barham group of 7 pharmacies located in the 
MidCentral and Wairarapa districts.  The majority of pharmacies throughout New Zealand 
remain independently owned.  These pharmacies tend not to co-operate with other pharmacies 
within the region they are located in on a formal or informal basis, and compete strongly with 
other nearby pharmacies.  The Guild and its members are aware of the restrictions of the 
Commerce Act 1986 in this regard. 

3 Structure of DHBs 

Geographic spread 

3.1 Each of the 21 DHBs has responsibility, amongst their full range of legislated functions, for 
ensuring the provision subsidised healthcare in a defined region of New Zealand.  The 
boundaries of the DHBs are presented in Figure 1. 
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Figure 1: District Health Board boundaries5 

 
 

Size of business 

3.2 The DHBs are substantial enterprises which collectively fund approximately 71% of total 
government spending on healthcare and 55% of total spending on healthcare6  Spending on 
healthcare by individual DHBs during the 2005/06 financial year is presented in Table 2. 

 

                                                      
5  Adapted from http://www.moh.govt.nz/moh.nsf/pagesmh/6334/$File/atlast-nz-dhb-boundaries.pdf  
6  Ministry of Health data 



6 

Table 2: Healthcare spending by District Health Board during 2005/06 
District 2005/06 appropriation7 

($,000s) 

Northland $310,492 

Waitemata $752,410 

Auckland $732,336 

Counties Manukau $725,260 

Waikato $612,494 

Bay of Plenty $381,038 

Lakes $199,471 

Tairawhiti $96,409 

Taranaki $213,941 

Hawke's Bay $290,855 

MidCentral $301,206 

Whanganui $136,211 

Wairarapa $81,728 

Capital and Coast $425,430 

Hutt Valley $235,717 

Nelson Marlborough $246,358 

Canterbury $844,461 

South Canterbury $108,860 

West Coast $83,130 

Otago $352,723 

Southland $190,483 

Total $7,321,013 

 
3.3 With the completion of the government’s programme to reduce barriers to accessing primary 

health care by reducing the size of the patient’s contribution to doctors fees and prescription 
costs, DHBs now fund in excess of 90% of all prescriptions dispensed by community 
pharmacies in New Zealand.  This represents approximately 12% of DHB spending on 
healthcare.  Table 3 below presents DHB expenditure on prescriptions for 2005/06 and 
estimated expenditure in 2006/07. 

 

                                                      
7  2005/06 Budget Health Supplementary Estimates table.  
http://www.treasury.govt.nz/budget2006/suppestimates/pdfs/supp06health.pdf  
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Table 3: Actual and projected DHB expenditure on community pharmacy services8 
District DHB Expenditure on pharmacy fees Total DHB expenditure on 

pharmaceuticals (pharmacy fees plus 
medicines) 

 2005/06 (Actuals/ 
Projection) 

2006/07 
(Projection) 

2005/06 (Actuals/ 
Projection) 

2006/07 
(Projection) 

Northland $9,121,774 $9,828,600 $34,046,327 $37,031,490 

Waitemata $19,841,559 $20,688,224 $84,557,359 $90,371,631 

Auckland $21,249,224 $22,609,708 $97,594,995 $104,221,856 

Counties 
Manukau 

$21,863,473 $23,643,296 $83,358,118 $90,856,612 

Waikato $18,486,291 $19,504,228 $73,633,266 $79,290,673 

Bay of Plenty $12,751,540 $13,658,156 $45,839,864 $49,033,901 

Lakes $5,259,370 $5,630,572 $20,736,834 $22,475,170 

Tairawhiti $3,143,146 $3,401,060 $9,508,038 $10,370,646 

Taranaki $6,919,988 $7,383,914 $25,426,131 $27,586,641 

Hawke's Bay $9,882,785 $10,346,990 $35,355,675 $37,898,440 

Whanganui $4,469,507 $4,773,588 $15,472,853 $16,497,367 

MidCentral $9,713,803 $10,209,733 $36,214,372 $38,494,186 

Wairarapa $3,001,141 $3,302,594 $9,458,846 $10,240,758 

Hutt $7,545,640 $8,034,205 $29,572,526 $31,695,611 

Capital and Coast $11,434,887 $12,037,518 $52,854,522 $56,396,406 

Nelson 
Marlborough 

$6,995,697 $7,135,412 $25,866,530 $27,120,348 

Canterbury $29,792,651 $31,013,869 $108,305,513 $114,869,978 

South Canterbury $4,591,128 $4,883,284 $14,939,488 $15,972,494 

West Coast $2,210,894 $2,322,284 $7,610,448 $8,255,106 

Otago $11,594,593 $12,094,578 $47,086,511 $49,512,505 

Southland $5,678,481 $5,895,976 $20,623,106 $21,719,016 

Grand Total  $225,547,572  $238,397,789  $878,061,321  $939,910,834 

 
National co-operation through DHBNZ 

3.4 District Health Board New Zealand (“DHBNZ”) provides a mechanism for the 21 DHBs to 
co-operate on issues which require national consistency.  The Pharmacy Services Agreement 
is one of these nationally consistent projects. 

3.5 The following quotation from the DHBNZ strategic plan for the period 2006-2009 describes 
the function and actions of DHBNZ: 

“DHBNZ is an Association of 21 District Health Board members represented by 21 
Chairs and 21 Chief Executives. DHBNZ is the Association of DHBs and acts in 
DHBs’ collective interests by facilitating and coordinating strategic activity across 
DHBs and links with other sector agencies as appropriate. DHBs are clearly 

                                                      
8  DHB data 
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accountable to the Minister and DHBNZ has no ability to direct DHBs.” 
  
 

3.6 The objects of DHBNZ are outlined in the Rules:  

 
“DHBNZ Rules: Objects  
 

a. Provide a forum and structure to represent matters of common interest to DHBs.  
b. Enable DHBs to take actions that are consistent with the sector’s collective 

interests, and to build sector capacity and capability.  
c. Create a forum in which DHBs can develop a coherent and considered strategic 

view on key policy and operational issues impacting on the health sector.  
d. Recognise and protect the autonomy of DHBs in terms of their individual 

accountability to the Minister.  
 

DHBNZ is a network organisation with a strong focus on relationships, process and 
decision making, as well as delivery of key outputs. DHBNZ provides a forum for 
collective activity, and a strong and capable network is a prerequisite for delivery of key 
outputs.  
 
DHBNZ supports DHB collective activity through:  
 

·  Support for Chairs’ Board of Governance and Chairs’ Executive Committee;  
·  Support for the Chief Executive Group;  
·  Activity through Portfolios and Programmes;  
·  Dedicated resource where required.9” 

 
3.7 In circumstance where the DHBs decide to take collective action on an issue, the process they 

follow is: 

“The Chief Executive Group has agreed a Collective Decision-making Framework, 
which has been used since it was agreed in 2003 for decisions within the Chief 
Executive Group, and has been found to have utility.  
 
The key use of the framework has been to set the rules for collective decisions, such 
as: timing; impact analysis; definition of majority; final decision, including whether 
the collective agrees to compensate a disadvantaged DHB so as to keep the collective 
together. The context and purpose components of the framework are general, and 
would be improved by the discussion earlier in this paper.  
 
Context and Purpose  
·  Defining value to the sector ensures commitment to collective action.  
·  Must be consistent with NZ Public Health & Disability Act, 2000, expectations for 

collective and collaborative activity.  
·  Must be consistent with policy settings and supported by Minister and Chairs.  
·  Must be effective and efficient activity and correctly placed at district, regional, 

national and MOH policy levels.  
·  Process must support DHB autonomy.  
 
Collective  
·  Occurs within agreed parameters [value to sector, within delegations].  
·  The type, process, decision required need to be established from the outset.  
·  There must be clarity about strategic intent, direction, outcomes sought.  
·  Collective decision-making rules agreed up front or, if not agreed, the process is 

consensus.  

                                                      
9  Page 4 in District Health Boards New Zealand Incorporated Strategic Plan 1 July 2006 to 30 June 2009.  
http://www.dhbnz.org.nz/includes/download.aspx?ID=23572  
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·  Project work may be delegated to sub-groups, with clear communications via regional 
groupings and DHBNZ portfolios.  

·  Timing of key decisions will be described.  
·  DHBs must ensure they know when decisions are due, and the issues for decision.  
·  The impacts of decisions must be included in the decision itself, so that all DHBs are 

clear on the impact and can plan for it.  
·  The impact by DHB must be clear and accurate using a consistent methodology across 

all DHBs, seeking balance of impact across DHBs, including transition paths if 
necessary.  

 
Majority  
·  Definition of majority needs to be clear, both in terms of threshold [70%] and 

denominator [count of DHBs, geographic; DHB size; or other approach].  
·  The default majority for the first vote is 70 percent on a straight count of DHBs 

(15/21).  
·  The default also includes the ability for any DHBs to seek a second vote on PBF share 

(according to the DHBNZ Levy which is set according to PBF share). The 70 percent 
majority must be maintained, otherwise the initial vote is void.  

 
Final Decision  
·  Impact analysis provided to assist individual DHB decision-making as to whether 

collective result is within DAP parameters, within subsequent Board approval, within 
subsequent “accommodation” with Ministry of Health.  

·  Process by which an individual DHB will make its final decision on whether to support 
[remain within] the collective result, or cannot support [must withdraw] the collective 
result.  

·  The collective may decide to compensate a DHB to ensure that the DHB remains 
within the collective.  

·  Agreement processes: Chief Executive Group; Supported by individual DHB Boards; 
Chairs’ Board of Governance for information, escalation, profiling to the Minister. 10” 

 

Commerce Act exemption 

3.8 Unlike other organisations, DHBs are able to group together and collectively bargain through 
the DHBNZ without breaching the provisions of the Commerce Act.  This is due to the fact 
that there is a specific legislative “exemption” for DHBs which is explained below. 

a. Section 44(1A) of the Commerce Act specifies that nothing in Part 2 of the Act 
(restrictive trade practices provisions) (except sections 36 and 36A) applies to –  

(a) the entering into of a contract or arrangement, or arriving at an 
understanding, or the giving or requiring the giving of a covenant, if the 
only parties, or (in the case of a covenant or proposed covenant) the only 
persons who are or would be respectively bound by, or entitled to the 
benefit of, the covenant or proposed covenant are, or would be, 
interconnected bodies corporate: 

 
(b) any act done to give effect to a provision of a contract, arrangement, or 

understanding, or to a covenant referred to in paragraph (a). 
 

b. Section 2(7) of the Commerce Act specifies that: 

For the purposes of this Act, any 2 bodies corporate are to be treated as 
interconnected if –  

                                                      
10  Page 10 in DHB Collective Operational Activity through DHBNZ.  
http://www.dhbnz.org.nz/includes/download.aspx?ID=23570  
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(a) One of them is a body corporate of which the other is a subsidiary 

(within the meaning of sections 158 and 158A of the Companies Act 
1955 or sections 5 and 6 of the Companies Act 1993, as the case may 
be); or 

(b) Both of them are subsidiaries (within the meaning of those sections) 
of the same body corporate; or 

(ba) Both of them are entities referred to by any of the paragraphs (other 
than paragraph (e)) of the definition of “transferor” in section 2(1) of 
the Health Sector (Transfers) Act 1993; or 

(c) Both of them are interconnected with bodies corporate that, in 
accordance with paragraph (a) or paragraph (b) of this subsection, are 
interconnected –  

and interconnected bodies corporate has a corresponding meaning. 
 

c. Section 2 of the Health Sector (Transfers) Act 1993 defines “transferor” as stated 
below;. 

transferor  means any of the following: 
(a) the Crown (whether or not acting through a Government department): 
(b) a publicly-owned health and disability organisation: 
(c) a subsidiary of a publicly-owned health and disability organisation: 
(d) Health Benefits Limited: 
(e) in relation to any assets or liabilities that are transferred for a second 

or subsequent time, includes the transferee to whom those assets or 
liabilities have previously been transferred. 

 
d. DHBs come within the definition of transferor in the Health Sector (Transfers) Act by 

being publicly-owned health and disability organisations.  This means that DHBs are 
interconnected bodies corporate for the purposes of the Commerce Act and are 
effectively exempt from the provisions of part 2 of the Commerce Act when entering 
into contracts or agreements between themselves, i.e. to enter into collective 
agreements when negotiating with other parties such as pharmacists. 

4 Market power of DHBs 

4.1 The DHBs fund certain pharmacy services by way of a subsidy.  This subsidy is provided for 
through the New Zealand Public Health and Disability Act 2000 (the “NZPHD Act”).  The 
main provisions of the NZPHD Act are summarised below. 

a. The purpose of the NZPHD Act is to provide for the funding of, and to ensure the 
provision to the public of, personal health services, public health services, and 
disability support services, and to establish new publicly-owned health and disability 
organisations (i.e. DHBs), to achieve certain health objectives. 

b. Section 10 of the NZPHD Act provides: 

(1) In this Act, Crown Funding Agreement means an agreement 
that the Crown enters into with any person, under which the 
Crown agrees to provide money in return for the person 
providing, or arranging for the provision of, services specified in 
the agreement. 

(2) The Minister may, on behalf of the Crown,— 
(a) negotiate and enter into a Crown funding agreement 

containing any terms and conditions that may be agreed; and 
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(b) negotiate and enter into an agreement that amends a Crown 
funding agreement; and 

(c) monitor performance under a Crown funding agreement. 
 

c. A Crown Funding Agreement provides the mechanism by which the Crown (and the 
Ministry on the Crown’s behalf) makes funding available to DHBs for the provision of 
health services (including certain pharmaceutical services) in accordance with the 
service agreements and section 88 Notices. 

d. Section 22 identifies the overall objectives for DHBs, while section 23 sets out the 
functions of DHBs for the purpose of pursuing their objectives. One of these functions 
is to “provide or arrange for the provision of services on behalf of the Crown” (section 
23(l)). 

e. The NZPHD Act provides methods by which a DHB may contract with retail 
pharmacies for the provision of services. These methods are: 

i. Service Agreements: Section 25 enables a DHB to make payment to a 
provider through a service agreement. A service agreement is an agreement 
between one or more DHBs and a service provider for the provision, or 
arranging for the provision, of services. It is proposed that the new 
pharmacy contracts would be entered into on this basis; and 

ii.  Section 88 Notices: Section 88 enables a DHB to give notice of the terms and 
conditions under which it will make payment for services. The Minister’s 
consent is required in certain circumstances. Under section 88, 
acceptance by a provider of a payment made by a DHB constitutes 
acceptance of the terms and conditions of payment, by the provider. 

f. Section 38 requires each DHB to determine a District Strategic Plan to achieve its 
objectives and functions for a five to 10 year period. In determining its District 
Strategic Plan, a DHB must consult with its resident population and obtain the 
Minister’s consent. 

g. Section 39 requires the Minister and each DHB to agree on an Annual Plan for that 
DHB for each financial year commencing on, or after, 1 July. The Annual Plan 
specifies amongst other things the expected performance for each DHB for that year 
and the dollar amount of funding allocated to that end. The Annual Plan must be 
consistent with the DHB’s District Strategic Plan. 

4.2 As the DHBs are the only bodies charged with the statutory power to make funding available 
to pharmacists for particular defined services they have considerable market power in relation 
to pharmacies and operate in a monopoly type situation. 

5 Importance of pharmacies to public health 

5.1 The Minister of Health addressing the community pharmacy Pharmex Conference on 22 June 
had this to say about the role of community pharmacy in the provision of health care to the 
community:  

“Pharmacy has faced some significant changes to the way services have been 
delivered over the years in New Zealand. Currently, community pharmacists aim to 
provide a high level of service that is safe, professional and integrated with the rest of 
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primary care services. Thank you for your contribution. I am keen to see us develop 
these types of services further in the future.11 
 
The career path for pharmacists is evolving. To achieve the best outcomes for patients 
and the best use of resources, it is essential that health practitioners work 
collaboratively as members of healthcare teams. Pharmacists’ knowledge and 
expertise in medicines management, for example, provides a valuable input to the 
wider health care team – and ultimately the outcomes for patients.” 
 

5.2 And from the same speech: 

“Thirdly, the strategy work is looking at the optimal use of medicines. The incorrect 
or inappropriate administration and use of medicines may unnecessarily prolong or 
even cause ill-health, and wastes resources. This can include the overuse of or 
underutilisation of medicines. Pharmacists are the interface between a patient and 
his/her medicines. They can greatly facilitate the optimal use of medicines.  
‘Optimal use’ means ensuring that choices about medicines, how the system delivers 
medicines and how individuals use medicines are safe and result in the best possible 
health gain.” 
 

5.3 In late 2006 the Ministry of Health began consultation on a national medicines strategy.  This 
initiative was established as part of the United Future party’s confidence and supply 
agreement with the Labour led government.  The consultation document devotes a 
considerable amount of attention to contribution pharmacists can make to the safe and 
effective use of medicines: 

“Pharmacists have a significant role to play in assisting patients to understand their 
medicines better, to use their medicines more appropriately, to avoid duplication, side 
effects and adverse reactions, and to optimise therapeutic outcomes. With the 
establishment of PHOs there are already initiatives under way to enable pharmacists 
to have a greater role in medicines management, including: 
 
·  pharmacists working alongside GPs on pharmaceutical review and medicines 

management for patients with chronic conditions. 
·  advisory roles to promote best-practice prescribing 
·  governance roles. 
·  the promotion and funding of compliance blister packaging (Webster packaging) for 

patients with chronic conditions.” 
 

5.4 DHBs are also involved in initiatives aimed at promoting people-centred approaches to the use 
of medicines as part of their recently introduced Pharmacist Services Framework.  This 
framework includes: 

·  home visits to review medicines management (in conjunction with nursing 
visits) 

·  the promotion of blister packaging in rest homes. 
·  health education services for patients, their family and their wh� nau, including 

providing information about medicines and their optimal use, and information 
and advice on maintaining healthy lifestyles 

·  medicines and clinical information support to health providers, including 
advice on the appropriateness of the medicine options for a patient and the 
cost-effectiveness of the medicine options. 

·  clinical review of patients’ treatments and medicines use, and active 
management of any recommended changes. 

 

                                                      
11  http://www.beehive.govt.nz/ViewDocument.aspx?DocumentID=29850  
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5.5 As with DHBs’ funding of dispensing services, their approach to purchasing services from the 
Pharmacist Services Framework is highly specific in the definition of the service required, 
follows the national consistency policy, focuses on efficiency in service delivery and all 
significant aspects of the service are non-negotiable 

5.6 With the rescheduling of a number of prescription medicines to pharmacist-only medicines, 
pharmacists have had an increasing role in developing protocols to ensure that medicines for 
chronic conditions, such as Xenical, are appropriately managed. With the increase in health 
practitioners’ prescribing, there is also a greater need for co-ordination and overview of 
patients’ medicines use. Pharmacists are the common link.12 

5.7 It almost goes without saying that if through their collective bargaining agreement, DHBs 
(under the auspices of DHBNZ) exercise a monopoly market buying power to subsidise 
community pharmacies at less than a viable level, community pharmacies will be unable to 
deliver services as set out above. 

6 History of subsidy 

No (or small) increases 

6.1 The DHBs reimburse pharmacies for the services through a fee, a small mark-up on the cost of 
medicines and payment for the cost of the medicine provided to the patient.  The fee is 
intended to cover the costs of providing the service while the mark-up covers the cost of 
buying dispensed medicines from a pharmaceutical wholesaler and contributes to the cost of 
holding socks of medicines. 

6.2 Since 2000 the pharmacy fee adjustments have been minor with no adjustments being made 
since April 2003. 

 
Table 4: History of the Pharmacy Fee since July 2000 
Quarter beginning Standard Pharmacy fee Mark-up on medicine cost 

July 2000  $4.91  3.5% 

October 2000  $5.15  3.5% 

January 2001  $5.10  3.5% 

April 2001  $5.05  3.5% 

July 2001  $5.05  3.5% 

October 2001  $4.97  3.5% 

January 2002  $4.97  3.5% 

April 2002  $4.97  3.5% 

July 2002  $4.97  3.5% 

October 2002  $5.07  4.0% 

January 2003  $5.11  4.0% 

April 2003 and onwards  $5.16  4.0% 

 
 

                                                      
12  Page 69 in Towards a New Zealand Medicines Strategy. Consultation document.  Ministry of Health, Wellington 
2006. 
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Details of viability 

6.3 The DHBs’ decision not to increase the pharmacy fee when the pharmacy services contract 
was renegotiated in 2006/7 has placed considerable pressure on the viability of community 
pharmacies throughout the country.  The reasons for this, based on material provided to the 
DHBs during the negotiation, are: 

6.4 The fee was last valued at $5.16 in 2003 dollars.  By June 2007 to obtain equivalent 
purchasing power, one needed to spend $5.76. an increase of 11.6% on the 2003 figure.  This 
provides a benchmark for the value of the fee. 

6.5 Since 2003, pharmacy proprietors have faced significant input cost increases in providing the 
service: 

a. In community pharmacy, the major driver of input costs is professional staff salaries.  
Between April 2003, when the Pharmacy Service Fee was last adjusted, and May 
2006, when community pharmacy remuneration rates were last surveyed, median 
professional staff costs increased by 9.7% for pharmacists and 5.2% for dispensary 
technicians.  These findings are consistent with the Department of Labour’s finding in 
November 2005 that the labour market for pharmacists is experiencing a genuine skill 
shortage13. 

b. Rent is the major non-staff operating cost common to community pharmacies.  On 
average, rents have grown by 23% between the 2002/03 and 2005/06 financial years. 

c. In community pharmacy, professional staff costs and rent contribute 68% of the cost 
of providing the contracted pharmacy service.  These data show, by June 2006,  at 
minimum, the cost of providing the service grew by between 6.1% and 7.5% since the 
last fee adjustment. 

6.6 DHBs infer volume increases can provide compensation for the decreased purchasing power 
of fees and input cost inflation when the size of the fee does not change.  In the period since 
the last fee review DHB data show volumes of subsidised prescription items dispensed by 
community pharmacies have increased minimally over the whole period and suffered decline 
for most of it14: 

Table 5: Subsidised prescription item volume trends 

Year ending June Subsidised prescription item volume (millions) 

2003 42.2 

2004 40.3 

2005 40.5 

2006 (DHB estimate) 42.8 

 
6.7 In consequence, the suggested possible offsets for inflationary pressures have not operated to 

adjust the real value of the fee to pharmacies.  Therefore, the current real value of the fee to 
pharmacies has been devalued by cost increases and inflation. 

 

                                                      
13  http://www.dol.govt.nz/PDFs/professional-report-pharmacist.pdf.  Accessed 10 April 2006. 
14  During this period changes in health policy distorted underlying volume trends.  An increase to the routine period 
of supply for medicines used to treat long term conditions (“stat dispensing”) introduced by Pharmac and the DHBs 
significantly reduced the number of subsidised prescription items.  This was to some degree offset by increases in the number 
of subsidised items generated by changes to patient prescription charges introduced through the government’s Primary 
Healthcare Strategy. 
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DHBs refusal to consider evidence provided by Guild 

6.8 In April and early May 2006 the Pharmacy Guild and the DHBs’ contract negotiation team 
spent considerable time discussing a proposal for resolving the pharmacy services contract 
drawn up by the Pharmacy Guild. At the end of this discussion the DHB contract negotiation 
team referred the proposal to the DHB CEOs group for their consideration. 

6.9 The proposal was rejected and the CEOs Group asked the Guild to provide additional 
information on the costs and viability issues faced by community pharmacies as a prelude to 
further discussion on an offer to pharmacies. 

6.10 The nature of information required by DHB CEOs was unclear from the feedback provided by 
the DHB negotiating team.  In consequence the Guild sought additional information on the 
CEOs’ expectations to ensure appropriate information was gathered.  After considerable 
discussion with the DHB negotiation team and further reference to the CEOs group, the 
content of an acceptable information package was agreed and the Guild surveyed its members 
and consulted other information sources to gather the material.  This information was 
presented to the DHB negotiation team together with a revised contract proposal in mid June 
2006.  They agreed to present this package to the CEOs group and respond before the end of 
June 2006. 

6.11 In the event, the DHB CEOs failed to meet this deadline and further agreed deadlines in July, 
August, September and October to respond to the Guild’s information package and revised 
proposal.  Finally, after meeting in late November 2006, the DHB CEOs conveyed their 
decision on the information package and proposal to the Guild on 5th December 2006.   

6.12 On questioning about the adequacy of the information package, the lead DHB CEO (Craig 
Climo) advised the Guild it did not meet the CEOs’ requirements for demonstrating viability 
pressure.  In a subsequent letter (18 December 2006) on the subject Mr Climo summarised the 
DHB position by saying: 

“There is some disagreement over what information was sought.  The Guild believes 
it was limited and it responded to the requests, whereas DHBs believe it was general.  
I accept there was a misunderstanding or that we did not make our request clear.  
However, I believe there is no evidence of a lack of viability in community 
pharmacy.15” 

 
6.13 Decisions about the adequacy of the pharmacy fee and future DHB purchasing strategy for 

pharmacy services taken by DHB CEOs at that time were poorly founded in public policy 
terms.  The DHBs based their policy on a strategy paper which was prepared in isolation and 
not presented to the community pharmacy sector for consultation.  They have conceded they 
undertook no objective analysis of the viability of the community pharmacy sector and based 
their conclusion there was no evidence of a lack of viability in the sector on anecdotal 
information. 

6.14 The following extracts illustrate the “take it or leave it” nature of the DHBs’ behaviour. 

                                                      
15  C Climo writing to S Wise of the Pharmacy Guild, 18 December 2006. 
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1 Pharmacy Today May 2006 
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2 Pharmacy Today June 2006 
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3 Pharmacy Today July 2006 
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4 Pharmacy Today August 2006 
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5 Pharmacy Today November 2006 
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6 Pharmacy Today February 2007 

 



22 

7 Pharmacy Today February 2007 
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8 Pharmacy Today March 2007 

 



24 

9 Pharmacy Today April 2007 
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10 Pharmacy Today April 2007 
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11 Pharmacy Today June 2007 
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12 Pharmacy Today July 2007 
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7 History of the Guild 2001 application for authorisation 

7.1 The Guild is an incorporated society that represents retail pharmacies in New Zealand.   The 
Guild is the only organisation to have applied for authorisation for a collective bargaining 
arrangement under the Act.  The Guild made an application to the Commerce Commission 
(the “Commission”) on 21 December 2001 for an authorisation under section 58 of the Act 
(the “Application”).  The Application was subsequently amended on 25 March 2002. 

7.2 The Government funds certain pharmacy services to ensure the timely and affordable access to 
medicines, as required, to the public.  Subsidised pharmacy services are provided by 
individual retail pharmacies through a contract with the DHBs (the “Pharmacy Service 
Contract”). 

7.3 The Application was the result of the 2001 Pharmacy Service Contract negotiations between 
the pharmacies and the Ministry of Health (on behalf of the DHBs).  The Guild members 
appointed the Guild to act as their agent in the negotiations with the Ministry.  The 
negotiations involved, amongst other things, the amount of money DHBs would pay the 
pharmacies on behalf of patients by way of a subsidy in return for providing services or 
arranging the provision of services.  In September 2001, the Commission advised the Guild 
that any arrangement, understanding or contract between the Ministry (on behalf of the DHBs) 
and the Guild (on behalf of the pharmacies) in respect of the amount of subsidy for providing 
pharmacy services was likely to have the purpose, effect or likely effect of fixing, controlling 
or maintaining prices, and, therefore, likely to be at risk of breaching section 27 via section 30 
of the Act.  The Commission issued a warning to the Guild. 

7.4 On 26 April 2002, the Commission issued a draft determination regarding the Application in 
which it stated that if “the Commission’s preliminary assessments and conclusions are 
confirmed by submissions made on this Draft Determination (and during the conference that 
the Commission has determined to hold), the Commission will determine to decline to grant 
an authorisation for the arrangements”.  However, in the Draft Determination the Commission 
indicated that a situation where the Guild was involved in the negotiations by way of a 
consultation process, and the Guild and its members did not agree to a common negotiating 
position, would not breach the provisions of the Act.  The Guild withdrew the Application on 
15 May 2002. 

7.5 The costs for the Guild in making the Application were particularly burdensome and included: 

a. the application fee of $10,000 plus GST; 

b. approximately $100,000 of legal fees; 

c. the costs of obtaining expert economic advice; and 

d. significant Guild staff and management time, and the time of Guild members’ staff 
and management. 

8 Issues with latest negotiations 

8.1 In 2006/2007, new Pharmacy Service Contract negotiations were entered into between the 
DHBs and community pharmacies due to the expiration of the existing contract on 30 June 
2006 (subsequently extended to 28 February 2007).  As a result of the provisions of the Act, 
the pharmacies each negotiated their individual contracts with the relevant DHB.  The Guild 
was consulted regarding the general provisions of the agreement before the proposed contract 
was sent to individual pharmacy owners who then sought to negotiate directly with the DHB.  
However, the DHBs refused to negotiate on any substantive points in the offered contract. 
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8.2 This situation meant that DHBs could take a dominant role throughout the negotiations.  
Individual pharmacies, particularly those smaller pharmacies to which the provisions of the 
contract could be particularly crucial, were disadvantaged by being unable to cooperate 
together and agree to take a united position on a particular issue or issues.  Additionally, the 
Guild’s consultation role was limited and did not help to balance the limited negotiating power 
of the pharmacies. 

8.3 An illustration of the imbalance of negotiating power in the recent negotiations is the issue of 
increasing the subsidy under the contract.  The subsidy had not been increased since 2003 and 
since that time the costs of professional staff and rents had lifted the cost of providing 
pharmacy services by at least 6.1 to 7.5 percent.  The Guild, reflecting a suggestion made by 
the DHB consultation team, sought a 2.97 percent increase which was subsequently rejected 
by the DHBs and individual contracts were sent to pharmacies offering no increase.  If 
individual pharmacists refused to sign the contract they would receive no subsidy and would 
be forced to charge the total cost of dispensing and medication (which would have been 
significantly higher for customers).  A Guild survey of its members showed that 91 per cent 
were unhappy with the contract and wanted to renegotiate or reject the offer.  However, as 
pharmacies were unable to collectively decide to refuse to sign the agreement, individual 
pharmacy owners signed due to the pressure that they would lose business if they lost their 
subsidy.  

8.4 The current situation regarding negotiations has had particular costs for the Guild and its 
members: 

a. The Guild has expended large amounts of legal fees and management time trying to 
ensure that the DHBs are aware of the views of pharmacies, while still complying with 
the Act; 

b. The Guild has also suffered reputational damage with the public and its members as it 
is unable to help negotiate a contract that is fair and appropriate for pharmacies, the 
DHBs and the public; 

c. Member pharmacists are forced to negotiate individually with the DHBs which results 
in a loss of management time and possible legal fees in reviewing the contract.  This 
loss is made doubly frustrating for pharmacists because of the DHBs unwillingness to 
negotiate with them; 

d. The pharmacy profession also suffers damage when members of the public are 
threatened with the possibility of having to pay substantially larger amounts for 
medications as a result of pharmacists not receiving a seemingly small increase in fees 
from the DHBs. 

9 Extent to which pharmacies are dependant on subsidy 

Money amounts of subsidies 

9.1 The current DHB subsidy for pharmacy services is: 

Medicine costs reimbursed at the Pharmaceutical Schedule 
price 

Dispensing fee for standard prescriptions $5.16 
Fee multiplier factor for specific types of prescriptions:  

Medicines compounded by the pharmacist 1.5 
Class B Controlled Drugs 1.3 
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Medicines requiring additional pharmacist 
monitoring16 

2.0 

Medicines requiring adherence to complex 
dispensing protocols 

1.5 

Medicines compounded under aseptic conditions 3.0 
Medicines funded under exceptional 
circumstances arrangements 

1.5 

Dispensing fee for Nicotine Replacement Therapy $5.72 
Mark-up on medicine cost:  

Medicines with a pack price of less than $150 4.0% 
Medicines with a pack price of $150 and greater 5.0% 
Special Foods17 5.0% 
Nicotine Replacement Therapy 5.0% 

 
NB All fees are GST exclusive. 
 
9.2 As noted above in section 3.2 the total projected value of fees and mark-ups paid to 

community pharmacies in the 2006/07 year is $238.4 million. 

 
Change of terms regarding subsidy over time 

9.3 The history of changes to the standard pharmacy fee and medicine cost mark-up are presented 
in Table 4 in section 6.1.  The fee was increased to its present level in April 2003 and the 
mark-up was increased to its present level in October 2002.  Under the terms of the present 
Pharmacy Services Contract the earliest the fee or mark-up can be reviewed is March 2009. 

Evidence of pharmacies dependency on subsidy 

9.4 Most community pharmacies are substantially dependent on revenue generated from 
professional services of which dispensing is by far the dominant type of service provided18.  A 
2006 survey of Pharmacy Guild members showed almost 50% of respondents generated 70% 
or more of their total revenue from professional services whereas only 17% of respondents 
generated the majority of their revenue from retailing operations. 

9.5 Within the revenue generated from dispensing, over 90% of this revenue is generated from the 
dispensing of prescriptions subsidised by the DHBs.  This figure has been growing steadily in 
recent years as the government rolled out lower patient prescription charges as apart of the 
primary care strategy to reduce barriers to accessing services by reducing their cost to patients. 

9.6 In consequence, the great majority of pharmacies specialise in the provision of professional 
services and they are heavily dependent on the subsidies paid by DHBs for their financial 
viability and ongoing sustainability.  In rural areas this dependence is so marked DHBs 
provide additional support to many pharmacies to ensure they will survive. 

10 Transfer of wealth 

10.1 Pharmacies are being forced by their lack of market power in negotiations with DHBs to 
accept terms in their contracts which are not satisfactory due to the “take it or leave it” attitude 
of DHBNZ and the DHBs.  In particular, pharmacies effectively forced to accept a lower level 

                                                      
16  These medicines have serious potential adverse effects.  Patients must be monitored for their development before 
the medicine can be dispensed. 
17  Specialised food products subsidised through the Pharmaceutical Schedule. 
18  The Pharmacy Guild estimates dispensing of prescription medicines contributes over 90% of the revenue from 
professional services in all but a few pharmacies. 
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of subsidy than is needed to keep their businesses commercially viable because the DHBs 
refused to alter the expected service level or modify components of the service to reflect the 
impact of increases in the cost of its provision.. 

10.2 As a result they are forced to charge higher prices for non-pharmaceutical products.  The 
purchasers of these products are in effect providing the extra amount of subsidy that 
pharmacies should be receiving from the DHBs. 

10.3 If pharmacies were able to collectively bargain with DHBs, they could exercise countervailing 
market power to the extent necessary to negotiate more appropriate terms, in particular 
regarding the level of subsidy they receive from the DHBs.  The result would be that 
pharmacies are reimbursed a more appropriate amount for their defined pharmacy services by 
the DHBs (through the Crown and ultimately the tax payer).  They would, therefore, be able to 
charge those who benefit, a competitive price.   

11 Theory of importance of countervailing market power 

11.1 Pharmacies in New Zealand are usually small businesses.  As a result pharmacies have little or 
no bargaining power when negotiating with DHBs and in particular have no countervailing 
market power with which to bargain the terms of contracts.  Their lack of market power results 
from a number of factors including: 

a. the small percentage of business that each pharmacy provides to a DHB; 

b. the limited resources of pharmacies in relation to DHBs and the government; 

c. the lower level of negotiation expertise possessed by pharmacies when compared to 
the often specially trained staff of DHBs; and  

d. the fact that DHBs are in a monopoly position and have the ability to compel 
acceptance of terms and conditions.  Often there is no alternative for pharmacies than 
to accept terms or face losing their subsidy and being pushed out of business 
altogether. 

e. The inability of pharmacies to access the data needed to sustain arguments regarding 
financial performance, cost movements and service factors. 

11.2 Economic theory states that the adverse anti-competitive effects of a monopoly situation(i.e. 
the DHBs being the only provider of the subsidy) can be mitigated by the presence of 
countervailing market power by the party on the other side of the negotiating table.   

11.3 If pharmacies were able to join together in regional or national groups and bargain collectively 
they would be able to develop the logical analytically based policy positions needed to 
exercise a degree of countervailing market power against the monopoly market power of the 
DHBs.  It might be argued that rather than permitting pharmacies to have countervailing 
market power by collective bargaining, the better approach is to prevent the aggregation of 
excessive market power of the DHBs . However, this cannot be the case; each DHB is the 
statutory monopoly buyer of community pharmacy services in its region; and, the DHBs are 
permitted by the Commerce Act 1986 to enter collective agreements (e.g. under the auspices 
of DHBNZ) and collude as the buyer of community pharmacy services in New Zealand; see 
paragraph 4 above.     

11.4 In addition, it must be noted that collective bargaining by pharmacies is not a collective 
agreement between competing pharmacies per se.  For example, collective bargaining by 
Canterbury pharmacies in negotiations with the Canterbury DHB, would involve a number of 
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groups comprising a low number of competing pharmacies.  The groups of competing 
pharmacies would not compete with each other.   

11.5 The balancing of market power obtained from collective bargaining would result in 
negotiations that had a more efficient and competitive result, and would therefore be in the 
public benefit. 

12 Benefits of the Collective Bargaining Notification system 

12.1 The Guild supports the introduction of a collective bargaining notification system as 
contemplated in Issue G of the Discussion Document.  As set out in the Discussion Document, 
such a process would allow a group of SMEs in a weak bargaining position against a 
monopolist to negotiate collectively without contravening the Act.  The process would 
increase competition in certain situations by reversing the adverse impacts of monopoly 
market power.  The situation faced by pharmacies and the Guild during the recent Pharmacy 
Service Contract negotiations (as outlined in section 8 of this submission) is an illustration of 
how such a process could be used to negotiate a term that is essential to all members of an 
industry but is almost impossible to agree without a collective bargaining arrangement. 

12.2 As illustrated by the Guild’s experience, outlined in section 7 of this submission, the current 
authorisation process is not suitable for SMEs such as our member organisations.  The 
problems with the current authorisation process include: 

a. Monetary cost – including legal fees and the cost of obtaining expert economic 
advice; 

b. Length – the process takes 120 working days, during which time no further 
negotiation can be undertaken; 

c. Time – the process takes up large amounts of management time for an applicant; and 

d. Uncertainty – applicants cannot be sure that their application will be successful as 
shown by the Guild’s experience in section 2 of this submission. 

12.3 The problems with the authorisation process are aggravated by the fact that those businesses 
who are most in need of a collective bargaining process to balance their bargaining power, are 
the same small organisations who lack the funds and resources to apply for such an 
authorisation. 

12.4 The Guild believes that the potential benefits of a notification process are high and outweigh 
the additional burdens involved for the Commission in establishing and running the system.  
These benefits include: 

a. Improved bargaining power:  When small businesses, like many of the Guild’s 
members, are negotiating with larger and more powerful organisation, such as the 
Ministry and DHBs, their bargaining power and access to essential information is 
usually very limited.  This is particularly so in the case of pharmacies which 
individually make up a very small percentage of the total national pharmacy market 
and are unable to cope with the serious consequences for their business of not 
accepting the terms of the DHBs.  By negotiating collectively, small businesses like 
pharmacies can improve their bargaining position and ensure that more appropriate 
contract terms result from the negotiations. 

b. Decreased transaction costs:  Where one large organisation is forced to negotiate 
separately with each individual business in an industry the transaction costs can be 
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greatly increased.  For example in the case of the recent negotiations between the 
DHBs and pharmacies, the DHBs were forced to negotiate with all pharmacies 
separately.  This resulted in situations where each pharmacy owner corresponded 
individually with the DHBs regarding essentially the same issues, as they were unable 
to send letters or make statements stating their collective view on a particular issue.  
These issues essentially relate to the regulatory regime controlling pharmacies and 
subsidised access to medicines which are not issues amenable to one-to-one 
negotiation.  This also prevented the pharmacies from sharing the cost of negotiating a 
particular issue (which they all had similar views on). 

c. Redistribution of monopoly profits:  The current negotiation between the 
pharmacies and the DHBs resulted in the subsidy failing to reflect the increased costs 
of providing the DHB defined service.  This has an adverse effect on the pharmacy 
industry with more pharmacies being forced to raise the price of non-prescription 
goods or lower salaries to cope.  This results in decreased competition overall and is 
not in the public interest. 

d. Continued viability of small businesses:  The inability of business such as 
pharmacies, to collectively bargain and achieve fair and reasonable contract terms, can 
result in the closure of particularly small and vulnerable businesses.  This goes against 
the public benefit in increasing the viability of efficient small businesses. 

e. Reduced risk of unconscionable conduct:  The ACCC has accepted that reducing the 
risk of SMEs being treated unconscionably is a public benefit where it can be 
demonstrated that there is a genuine likelihood that such conduct will occur without a 
collective bargaining arrangement, and that bargaining collectively will reduce the 
risk.  This is of particular relevance in New Zealand where there is no general 
prohibition on unconscionable conduct.  The position faced by pharmacies when 
negotiating individually with DHBs provides a perfect example of a situation where 
the imbalance of bargaining power results in the larger organisation inserting 
unreasonable terms into contracts, and where collective bargaining could remedy this.   

f. Improved industrial harmony :  Where an industry body such as the Guild, can 
collectively bargain on behalf of its members this is likely to lead to more reasoned 
analysis, justifiable results and increased industry harmony.  

g. Facilitation of industry association representation:  If the Guild was able to 
collectively bargain on behalf of its members this would result in several public 
benefits including, facilitating the exchange of information and discussion of issues 
common to pharmacists and more ready resolution of these issues, enabling the Guild 
to advocate for its members, and increasing and assisting the Guild’s capacity to 
represent its members’ interests. 

12.5 The Guild recognises that there are some possible detriments that could result from the 
introduction of a collective bargaining process under the Act, including a negative effect on 
those not part of the collective bargaining group, and the potential that further unauthorised 
collective activity could be encouraged.  However the Guild submits that these detriments will 
be minimal if the legislation is designed appropriately and that any potential costs will be 
small and outweighed by the overall public benefit. 

13 Specific submissions regarding Issue G of the Discussion Document 

13.1 The Guild supports the Commission’s proposal in Issue G of the Discussion Document and 
addresses the questions put forward on page 45 of the Discussion Document below. 
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13.2 Are SMEs inhibited from engaging in efficient collective bargaining schemes? If so, 
please provide real examples. 

a. The Guild’s members, many of whom are SMEs, have been inhibited from engaging 
in efficient collective bargaining schemes when negotiating their contracts with the 
Ministry and DHBs. 

b. As illustrated by the circumstances set out in section 3 of this submission, the Guild’s 
members have been disadvantaged by their lack of bargaining power when negotiating 
with the Ministry and DHBs.  The result has been that some unreasonable terms have 
been included in the Pharmacy Service Contracts.  The ability to form a collective 
bargaining group would address, to some extent, this imbalance of bargaining power 
and facilitate the negotiation of more reasonable contract terms that are in the public 
benefit and encourage a competitive pharmacy industry. 

c. The current legislative regime prevents the Guild and its members forming a collective 
bargaining group.  As discussed in section 3, the Guild has attempted to utilise the 
authorisation process in order to legally form a collective bargaining group but the 
process was long and expensive and did not result in any outcome for the Guild or its 
members. 

13.3 Should a collective bargaining system be introduced?  Would your answer be different if 
a trade practices clearance system were introduced? 

a. The Guild supports the introduction of a collective bargaining notification system for 
the reasons specified in section 4 of this submission. 

b. The introduction of a trade practices clearance system would go someway to reducing 
the need for a notification system.  However the Guild would prefer the introduction 
of a notification system as such a system would place the burden of proof on the 
Commission.  The Guild recognises that the Commission has limited resources, 
however a trade practices clearance system would involve extra costs and is therefore 
less likely to be utilised by SMEs which are the types of organisations the proposal is 
aimed at assisting. 

13.4 Assuming that a collective bargaining notification system were introduced, what 
comments do you have on the design features discussed in Table 5?  In particular, what 
criterion or criteria should be used to define conduct or firms that will be eligible for the 
system? 

a. We agree with the following design features discussed in Table 5: 

i. The inclusion of a public register for notifications; 

ii. The ability of the Commission to revoke the immunity if it subsequently 
assesses that the conduct is not of benefit to the public; 

iii.  The ability of the applicant to appeal against a decision by the Commission to 
issue a final objection notice or revoke an immunity. 

iv. The fact that immunity comes into effect automatically following a specified 
28 day period after the notification is lodged, unless the Commission formally 
commences the process of revoking the notification by issuing a draft notice. 

v. The fact that the immunity covers collective bargaining agreements including 
those that have price and/or collective boycotting elements. 
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vi. The 3 year length of the immunity. 

b. The Guild believes the following design features should be incorporated into any 
collective bargaining notification system: 

i. The notification that is lodged with the Commission should be required to 
contain certain information, for example, who is giving the notification, 
details of a contact person and details of the class or classes of persons to 
which the conduct relates. 

ii. In the event that the Commission decides to revoke immunity it should be 
required to issue a draft notice and give any interested parties the opportunity 
to attend a meeting to discuss the draft notice. 

iii.  The ability to appeal against a decision by the Commission to issue a final 
objection notice or revoke an immunity should be open to all interested 
persons, not just the applicant. 

iv. The Commission should be able to use its powers under section 98 of the Act 
to obtain information relevant to making its decision to issue a notice or a 
draft notice revoking immunity. 

v. The timeframes involved should be shorter.  The immunity should come into 
effect 15 days after the notification is lodged.  The timeframe could be 
extended to 30 days in the case of complex matters. 

vi. The Commission should be able to impose conditions on notifications. 

vii.  Parties to an immunity should be able to lodge a new notification if they wish 
the immunity to continue after the expiry of the three year term. 

c. The Guild agrees that there needs to be suitable eligibility criteria to ensure that the 
collective bargaining notification system applies to the appropriate companies and 
organisations.  Table Five suggests that the criterion that each party must reasonably 
expect that the value of the transaction it will conduct with the target will not exceed 
$3 million over a 12 month period.  The Guild submits that there should also be 
criteria surrounding the other party to the transaction, i.e. the parties that wish to 
collectively bargain should be negotiating with large businesses with a substantial 
degree of market power.  The value of the transaction is not necessarily a good way to 
identify situations where the collective bargaining procedure would be appropriate, the 
relative market power on different sides of the transaction would be a better gauge. 

14 Conclusion 

14.1 In the experience of the Guild there is a need for SMEs to be able to collectively bargain when 
negotiating with large monopoly organisations.  The current authorisation process under the 
Act is lengthy and prohibitively expensive meaning that such SMEs are unable to form such 
collective bargaining groups. 

14.2 The Guild would welcome the introduction of a collective bargaining notification system as 
proposed in Issue G of the Discussion Document. 


